and struck miners on the head, and in the instant case it
was his view that the two mechanics were exposed to a hazard
from falling rocks.  For this reason, he believes the viola-
tion is a "significant and substantial" one.

Although respondent's counsel cross-examined Inspector
Coleman, the respondent presented no testimony or evidence
in defense of the citation or of the inspector's findings.
Furtherr the respondent did not rebut Inspector Coleman's
testimony regarding the absence of hard hats, and its defense
is that the mechanics "were in a hurry" to complete their
abatement work or another violation.

After full consideration of the testimony and arguments
concerning this violation, the proposed civil penalty reduction
and settlement was rejected from the bench.  Respondent then
proposed to pay the full amount of the initial civil penalty
of $147, and that was approved.  I hereby re-affirm these
bench findings, and the citation IS AFFIRMED as issued,
including the inspector1s "S&S" finding.

CENT 84-44

This case concerns a section 104(d)(l) unwarrantable
failure order issued by MSHA Inspector Lester Coleman, on
January 24, 1984, with^special "S&S" findings, charging the
respondent with a violation of mandatory safety standard
section 30 CFR 77.1605(b).  The order, No. 2077410, describes
the "condition or practice" cited by Inspector Coleman as
follows:

The 992 C caterpillar end loader operating in
the 001 pit was not provided an adequate parking
brake in that the one provided was inoperative
and would not hold the machine against movement
(rolling) on a small percentage gr.ade (approx. 5%) .
There was (2) workmen on foot cleaning coal down
grade in front of where the loader was working.

Procedural Rulings.

I take note of the fact that respondent's answer to the
petition for assessment of civil penalty asserts that the Act
does not require the mandatory assessment of civil penalties.
In support of this contention, respondent asserted that while
the citation, concerned a "technical" violation of the Act, the
law does not require that every violation, technical or other-
wise, be assessed a civil penalty.

Respondent's contention IS REJECTED.. It seems clear to
me, that upon a finding of a violation of any mandatory safety
standard, a civil penalty must be imposed by the presiding judge,
but only after all full consideration of all of the statutory
civil penalty criteria found in section 110(i) of the Act.stated that while he observed no
